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(collectively, “General Growth,” the “Company,” or the “Debtors”),1 hereby file their 

reply (the “Reply”) to the objections (collectively, the “Objections” and each an 

“Objection”) of the objecting parties (the “Objecting Parties”) to the Debtors’ Motion for 

Entry of an Order Pursuant to Sections 105(a) and 363 of the Bankruptcy Code (A) 

Approving Bidding Procedures, (B) Authorizing the Debtors to Enter into Certain 

Agreements, (C) Approving the Issuance of Warrants, and (D) Granting Related Relief (the 

“Motion”).2  In support thereof, the Debtors respectfully state:3

I.

PRELIMINARY STATEMENT

1. The announcement of the Commitment Parties’4 proposal (the “BFP

Proposal”)5 and the filing of the Motion spurred a competitive bidding process that has

                                               
1 A list of the Debtors, along with the last four digits of each Debtor’s federal tax identification number, 
is filed with the Court at Docket No. 593 and is also available for free online at 
www.kccllc.net/GeneralGrowth. Lists of the emerged Debtors are filed with the Court at Docket Nos. 4163, 
4253, 4330, 4440, and 4627 and are also available online at www.kccllc.net/GeneralGrowth.

2 The following parties filed Objections to the Motion: the official committee of unsecured creditors 
(the “Creditors’ Committee”) [Docket No. 5047], the representatives under a contingent stock agreement (the 
“Hughes Heirs”) [Docket No. 4992], Simon Property Group, Inc. (“SPG”) [Docket No. 5046], Paulson & Co. 
Inc. (joining SPG’s objection) [Docket No. 5050], Elliott Management Corp. [Docket No. 5048], and John 
Price et al. [Docket No. 5049].

The official committee of equity security holders (the “Equity Committee” and, collectively with the 
Creditors’ Committee, the “Committees”) filed a statement of position (the “Statement of Position”) [Docket 
No. 5053].

General Growth also received an informal objection from Law Debenture Trust Company of New 
York as Successor Agent for certain lenders (the “DIP Lenders”) under that certain credit agreement dated 
May 15, 2009, as amended or modified (the “DIP Credit Agreement”).

3 Capitalized terms used, but not otherwise defined, herein shall have the meanings ascribed to them in 
the Motion.

4 The term Commitment Parties means Brookfield Asset Management, Inc. (“Brookfield”), Fairholme 
Funds, Inc. (“Fairholme”), and Pershing Square Capital Management, L.P. (“Pershing”), collectively.
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already resulted in substantial improvements to the terms, costs and extent of the BFP 

Proposal.  Court approval of the proposed bidding procedures (the “Bidding Procedures”)

and authorization for General Growth to issue Warrants (the “Warrants”) as the 

compensation to the Commitment Parties in consideration of the financial commitments 

made in the Revised BFP Proposal (as defined below) is the next step in General Growth’s

efforts to secure a successful conclusion of these chapter 11 cases on the schedule outlined 

in the Motion.  Led by Brookfield’s cornerstone investment, the Commitment Parties are 

providing equity commitments aggregating $7 billion, an increase of $500 million over their 

original commitments, with significantly enhanced terms as compared to the Original 

Investment Agreements, and the Commitment Parties have also agreed to provide a backstop 

for $1.5 billion in debt financing if General Growth so requests (the “Revised BFP

Proposal”).  With the Revised BFP Proposal, General Growth now has secured 

commitments for all financing necessary to emerge from chapter 11, eliminating any risk of

full payment to creditors and putting it in the best possible position to maximize long-term 

shareholder value.  

2. General Growth’s board of directors (the “Board”) has determined, in 

its business judgment, after considering numerous quantitative and qualitative factors, that 

                                                                                                                                                
5 General Growth entered into a cornerstone agreement with REP Investments LLC (“REP”), an 
affiliate of Brookfield, which will invest $2.625 billion in General Growth’s standalone emergence plan (the 
“REP Agreement”) in exchange for approximately 26% of reorganized General Growth.  General Growth 
concurrently signed agreements with Fairholme to invest $2.8 billion, and Pershing to invest $1.1 billion (for a 
combined total of $3.925 billion) in reorganized General Growth (together, the “Fairholme/Pershing 
Agreements” and, collectively with the REP Agreement, the “Original Investment Agreements”) in 
exchange for approximately 28% and 11% of reorganized General Growth, respectively.  The Investment 
Agreements were amended on May 3, 2010 to reflect subsequent negotiations between General Growth and the 
Commitment Parties (the “Revised Investment Agreements,” and together with the Original Investment 
Agreements, the “Investment Agreements”). 
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entry into the Revised Investment Agreements and issuance of the Warrants is the 

alternative most likely to maximize recoveries for shareholders while simultaneously 

ensuring full payment to all creditors.  The Equity Committee now supports General 

Growth’s Motion for these protections based upon the modifications reflected in the Revised 

Investment Agreements.

3. Since the Motion was filed, the commitments have improved

materially.  The terms of the Warrants have been revised to reduce their cost both before and 

after emergence from chapter 11.  The Commitment Parties have agreed that the Warrants 

will now “vest” over time so that 40% will vest on approval by the Court, 20% will vest on 

July 12, 2010, and the remaining 40% will vest in periodic installments commencing July 

13, 2010 and continuing through the end of the commitment period.  Upon termination of 

the Revised Investment Agreements, no further Warrants would vest.  These changes will 

afford General Growth significantly increased flexibility in its continued efforts to further 

improve on the emergence transaction without triggering the full cost of the Warrants.  This 

structure is designed to incentivize any other bidder who may wish to propose a transaction 

at a higher value to act within the schedule set forth in the Motion so that a plan with a final 

emergence transaction is filed in early July.  The Commitment Parties also have agreed to 

increase the strike price of the post-emergence GGP Warrants from $10 per share to $10.50.  

Additionally, closing conditions have been modified in the Revised BFP Proposal to provide 

General Growth greater certainty that it will consummate the transaction embodied in the 

plan.  This includes lowering liquidity thresholds and raising debt limits.  Further, securing 

an equity commitment by the Revised BFP Proposal, and thereby setting a floor value on 
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GGP’s equity, eliminates General Growth’s market risk exposure between entry into the 

Revised Investment Agreements and the end of the capital commitment period.  The 

Revised Investment Agreements also assure increased liquidity through the availability of a 

$500 million backstop rights offering.  General Growth considers these changes material 

improvements over the terms of the Original Investment Agreements.  

4. The primary objection to the Motion and the Original Investment 

Agreements is that the value of the Warrants that will vest upon approval of the Motion is 

too high.  The primary proponent of that view is SPG, which made a proposal for a similar 

investment commitment but without the Warrants.  SPG, of course, is the largest shopping 

mall real estate investment trust (“REIT”) in the nation and one of GGP’s most significant 

competitors.  SPG made an initial proposal in February 2010 to acquire General Growth 

with a stated value of $9 per share ($6 per share in cash plus a spinoff of GGP’s master 

planned community business) – significantly less than the Company’s stock price at that 

time – and opposed the extension of exclusivity that allowed the current process to achieve 

significantly higher value.6  Not surprisingly, SPG still wants to buy General Growth at the 

lowest cost possible and opposes any transaction that will provide General Growth with an 

alternative to SPG’s bids.  Purporting to act as the guardian of GGP shareholder value, SPG 

complains that the cost of the Warrants is “directly dilutive to the returns of General 

Growth’s shareholders.”  SPG Objection ¶ 1.  While it is true that the cost of the Warrants is 
                                               
6 On February 8, 2010, SPG submitted a whole-company proposal to General Growth (the “SPG M&A 
Proposal”).  The SPG M&A Proposal contemplated paying unsecured creditors in full and in cash and 
delivering $9 per share of consideration to General Growth shareholders, $6 per share of which would be in the 
form of cash and $3 per share of which would be ownership in a new entity holding General Growth's master-
planned community assets (the “MPC Spin”).  The SPG M&A Proposal provided neither capital nor a 
proposed management structure for the MPC Spin.
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dilutive, the Board has concluded that, taking into account such dilution, the Company and 

its stakeholders will benefit from accepting the Revised BFP Proposal instead of the SPG 

Equity Proposal (as defined below).  The issue for the Board is not which of the two 

proposals is cheapest today, but rather which is the overall best transaction for the Company, 

providing the greatest certainty of closing and maximizing future value for GGP 

shareholders.  Further, the Warrants have no dilutive effect on creditor recovery.

5. General Growth, its advisors and its Board have given careful 

consideration to SPG’s proposal and the question raised by SPG’s Objection:  why should 

the Company pay for an equity sponsorship commitment from the Commitment Parties

when a similar investment commitment is available from SPG with no apparent cost to 

shareholders?  In the exercise of its business judgment, General Growth has concluded that, 

notwithstanding the cost of the Warrants, the Revised BFP Proposal provides more long-

term shareholder value and is the preferred financing transaction.  

6. First, all other things being equal, a “free” financing proposal would 

be better than one that includes the cost of the Warrants.  But all things are not equal here.  It 

is General Growth’s judgment that the advantages of having Brookfield as an equity 

sponsor, in comparison to having SPG as a minority investor with uncertain future 

intentions, outweigh the costs of the Warrants and ultimately will provide more value to 

shareholders.

7. Second, the Board believes that the Revised BFP Proposal, 

notwithstanding its up front costs, better preserves General Growth’s ability to foster 

competitive bidding in its process to emerge from chapter 11, and may also deliver a whole-
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company transaction with a change of control premium – either before or after chapter 11 

emergence.  General Growth has aggressively and comprehensively marketed the 

opportunity to participate in an emergence financing or acquisition transaction and that 

process has resulted in a two-horse race between the Commitment Parties and SPG.  The 

Board has determined, in its business judgment, that moving forward with the Revised BFP 

Proposal best allows General Growth to field potential superior offers, which may include 

proposals for a change of control transaction, while cementing returns for its stakeholders.  

Simply put, General Growth has concluded that accepting a minority investment from 

SPG – even one without the Warrants – would likely deter other parties from putting 

together a competing proposal and overall create a one-horse race.

8. The Revised BFP Proposal provides several other financial and non-

financial benefits to GGP.  Brookfield is an experienced large property owner (100 years of 

managing high-quality real estate assets of all types), with a history as a long-term investor 

adroit at recapitalizing companies.  That experience will provide value to GGP, as 

Brookfield has agreed to provide its expertise in managing, leasing, and selling office assets 

at no cost to GGP. Further, Brookfield has agreed to assist GGP and GGO with raising 

capital.  For example, Brookfield, Fairholme, and Pershing have agreed to provide or cause 

a designee to provide their pro rata share of a backstop for new bonds, loans, or preferred 

stock (as determined by Brookfield, Fairholme, and Pershing) to be issued by the Company, 

in an aggregate amount equal to $1.5 billion, on market terms.

9. As noted, the cost of the Warrants, while not insubstantial, is borne by 

shareholders alone, is commensurate with the cost to shareholders of committed equity 
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financing in comparable situations.  Because the issuance of the Warrants is an appropriate 

exercise of General Growth’s business judgment, the Court should approve the Motion.  We 

address below the issues raised by each of the Objections to the Motion.

II.

GENERAL GROWTH CONTINUED ITS INTENSIVE 
AND ROBUST PROCESS TO IDENTIFY AND EVALUATE

INITIAL SPONSOR BIDS AFTER THE MOTION WAS FILED

10. General Growth’s primary focus has been on obtaining an initial

sponsor transaction that will ensure its emergence from chapter 11 with recovery levels for 

unsecured creditors and equity holders that are not subject to undue risk due to potential 

changes in the marketplace.  To that end, General Growth has continued to engage in an 

intensive competitive bidding process that began in early 2010 and that has continued and 

intensified since the filing of the Motion on March 31, 2010.  To date, GGP’s advisors have 

contacted 131 firms regarding a potential investment.  Of these firms, 94 parties were sent a 

request for proposal and a confidentiality agreement, and 18 parties executed the 

confidentiality agreement and received access to a data room.

11. General Growth’s process has worked as intended.  Over the past four 

weeks, General Growth negotiated with two primary groups of counterparties: the 

Commitment Parties and SPG.  In addition, General Growth continued to provide requested 

due diligence and information and negotiate improvements to the proposals it received.

12. Just as envisioned by the Bidding Procedures, a robust round of 

bidding ensued.  On April 14, 2010, SPG submitted an initial equity proposal, which 

generally matched the core economics of the BFP Proposal but did not entail the issuance of 
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any Warrants as required in the BFP Proposal.  On April 21, 2010, SPG submitted a revised 

proposal (the “SPG Equity Proposal”) with certain improvements to the SPG Initial Equity 

Proposal, including an agreement to backstop the $1.5 billion credit facility contemplated in 

the BFP Proposal, additional headroom on certain financial conditions to close (minimum 

liquidity and maximum debt), flexibility in structuring the General Growth Opportunities, 

Inc. (“GGO”) spin-off and limitations on SPG’s governance rights (voting and Board 

members).  In furtherance of the analysis of the proposals before it, the Board heard detailed 

presentations from representatives of the Commitment Parties and SPG in support of their 

proposals at its April 13 and April 22, 2010 meetings.

13. Shortly thereafter, on April 28, 2010, General Growth secured the 

Revised BFP Proposal from the Commitment Parties.  The principal changes from the BFP 

Proposal are as follows7:

BFP Proposal Revised BFP Proposal
Selected 
Financial 
Conditions to 
Close

 Minimum Liquidity Target:  $500 
million

 Maximum Proportionally 
Consolidated Debt: $22.1 billion

 Share Cap Number: 1.105 billion plus 
certain adjustments

 Minimum Liquidity Target:  $350 
million

 Maximum Proportionally 
Consolidated Debt: $22.25 billion

 Share Cap Number: 1.120 billion 
plus certain adjustments

Additional 
Capital Required 
at Closing

 Additional $2.0 billion of capital to be 
raised at closing from third parties
o $1.5 billion of corporate debt
o $500 million of additional equity 

 Full backstop $2.0 billion of capital
to be raised at closing from third 
parties
o $1.5 billion of corporate debt

                                               
7 Copies of the revised reorganization documents (the “Revised Reorganization Documents”) and the 
Plan Summary Term Sheet reflecting the changes noted herein are annexed hereto as Exhibit “C”.  The 
following is for summary purposes only.  In the event of a conflict between the summary and the Revised
Reorganization Documents, such documents will control.
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BFP Proposal Revised BFP Proposal
o $500 million of additional 

equity

GGO Conditions 
to Close

 Fairholme/Pershing Agreements
contained language regarding 
Essential Assets that must be 
transferred to GGO in order to 
effectuate spin-off

 Eliminates Essential Assets clause, 
thereby providing General Growth 
additional flexibility in structuring 
GGO

Warrants  Interim Warrants:  120 million 
Warrants struck at $15.00 per share, 
fully vested upon Court approval

 Permanent Warrants:
o GGP: 120 million 7-year 

Warrants, $10.00 strike price
o GGO: 80 million 7-year 

Warrants, $5.00 strike price

 Interim Warrants: 120 million 
Warrants struck at $15.00 per 
share, vesting as follows:
o 40% upon Court approval
o 20% on July 12
o Remainder in periodic 

installments commencing July 
13, 2010

 Permanent Warrants:
o GGP:  120 million 7-year 

Warrants, $10.50 strike price
o GGO:  80 million  7-year 

Warrants, $5.00 strike price

Strategic 
Relationship

 Not specified  Brookfield will enter into a 
strategic relationship agreement to 
use General Growth as its primary 
platform for any regional mall 
opportunities it or one of its 
affiliates pursues in North America 
(so long as it is entitled to nominate 
3 board members); will seek to 
provide global opportunities 
through Brookfield's institutional 
relationships

14. The Warrant structure, as revised in the Revised BFP Proposal, 

provides that the Warrants will not fully vest upon issuance.  Rather, the Warrants vest in 

installments, with only 40% vesting upon Court approval.  The vesting schedule is designed 



C:\NRPORTBL\US_ACTIVE\AMPONSAH\43372921_19.DOC 11

to encourage prospective bidders to engage with General Growth promptly, consistent with 

the bidding schedule set forth in the Motion, while simultaneously affording General 

Growth the opportunity to enter into any potential higher and better transaction 

expeditiously without triggering the full cost of the fully vested Warrants.

15. On May 2, 2010, on the eve of filing this Reply, General Growth 

received a whole company transaction proposal from SPG.  The Company and its advisors 

are currently reviewing that proposal.

16. On May 2, 2010, the Board determined, after much deliberation, 

including consideration of the views of General Growth’s financial advisors and analysis of 

the complexities of the SPG Equity Proposal and the Revised BFP Proposal, that the 

Revised BFP Proposal represents the best option, at this time, for maximizing long-term 

shareholder recoveries and maximizing enterprise value.  In reaching its decision, the Board 

considered and weighed myriad factors, including: the net recovery to shareholders; the 

form of currency; the conditionality and certainty of closing; the support that would be 

provided with respect to generating and supplying the capital necessary for General Growth 

to take advantage of corporate opportunities; time constraints imposed on the Company by 

the bankruptcy process; the performance of the Company after emergence from chapter 11;

differences as to potential plan sponsors, including market perceptions, likely impact on 

post-emergence trading, and impact on personnel; the effect of a transaction with either the 

Commitment Parties or SPG on General Growth’s ability to continue its competitive bidding 

process; the opportunity to complete a change of control transaction in the future; the 

optionality afforded to “claw back” some or all of the Fairholme and Pershing capital 
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commitments pre-closing and up to $1.9 billion of the Fairholme and Pershing capital 

commitments post-closing with the proceeds of equity issuances at more advantageous 

pricing; the expected contribution by the potential sponsor to the overall bidding process;

and potential regulatory issues.  After considering the factors noted above, the Board 

concluded that the risks and uncertainties, both economic and otherwise, associated with the 

SPG Equity Proposal and the long-term shareholder value generated by the Revised BFP 

Proposal outweigh the potential dilutive effect of the Warrants.  The Board also determined 

it is appropriate to proceed with the Revised BFP Proposal while continuing to review and 

analyze the whole company proposal made by SPG on May 2, as the new SPG proposal will 

continue to be analyzed within the context of the Bidding Procedures. 

III.

THE BOARD’S DECISION TO ACCEPT THE REVISED BFP PROPOSAL
IS PROTECTED BY THE BUSINESS JUDGMENT RULE

17. SPG asks this Court to deny the Motion in its entirety on the ground 

that its offer is superior to the Revised BFP Proposal.  But SPG cannot challenge the 

Board’s decision through second-guessing its informed business judgment.  Nor can SPG 

substitute its self-interested judgment for that of the Board which, unlike SPG, has a 

fiduciary obligation to GGP stakeholders.  It was only two months ago that SPG stood 

before this Court objecting to an extension of exclusivity on the basis of an offer of $9 per 

share.  General Growth has conducted a successful process, under exceptional 

circumstances, to create the best opportunity to maximize current and future shareholder 

value while, at the same time, protecting the Company and its creditors on the downside.
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But, the process is not over.  The Revised BFP Proposal remains subject to higher and better 

offers.  

18. This process has involved multiple rounds of proposals, with each 

new proposal seeking to improve upon the last.  The Board considered two complex 

financing proposals to determine which transaction, taken as a whole, offered the best value 

for shareholders in the long term.  In this respect, the Board wrestled with the insistence of 

the Commitment Parties on the issuance of the Warrants, which the Commitment Parties 

stated were necessary to any financing transaction. 

19. Ultimately, the Board weighed the benefits posed by the Revised BFP 

Proposal against the very real risks and uncertainties posed by having one of General 

Growth’s chief competitors become its largest shareholder, as described more fully below, 

and concluded, after consideration of the views of its advisors, that the Revised BFP 

Proposal created the best platform to move the Company forward and provided the best 

opportunity to maximize long-term enterprise value.

20. It is axiomatic under Delaware law that the business and affairs of a 

corporation are managed by or under the control of its board of directors.  Del. Code Ann. 

tit. 8, § 141(a) (2001).  A board of directors, like that of General Growth, must make 

decisions based on their informed analysis and business judgment.  Under Delaware law, the 

good faith business decisions of a board of directors, like that of General Growth, are 

protected by the business judgment rule from precisely the second-guessing in which SPG 

engages.  
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21. Delaware business judgment principles apply in chapter 11 cases in 

this District, where as here, the debtor is a Delaware corporation.  In re Integrated Res., Inc., 

147 B.R. 650, 656 (S.D.N.Y. 1992), aff’g 135 B.R. 746 (Bankr. S.D.N.Y. 1992); In re 

Global Crossing Ltd., 295 B.R. 726, 743 (Bankr. S.D.N.Y. 2003) (“[T]he Delaware business 

judgment rule principles have ‘vitality by analogy’ in chapter 11.”); cf. Hart v. Gen. Motors 

Corp., 129 A.D.2d 179, 182 (1st Dep’t 1987) (“One of the abiding principles of the law of 

corporations is that the issue of corporate governance . . . is governed by the law of the State 

in which the corporation is chartered, in this case, Delaware.”).  

22. The business judgment rule “presumes that ‘in making a business 

decision the directors of a corporation acted on an informed basis, in good faith, and in the 

honest belief that the action taken was in the best interests of the company.’”  In re Walt 

Disney Co. Derivative Litig., 906 A.2d 27, 52 (Del. 2006) (quoting Aronson v. Lewis, 473 

A.2d 805, 812 (Del. 1984), overruled on other grounds by Brehm v. Eisner, 746 A.2d 244 

(Del. 2000)); accord Integrated Res., 147 B.R. at 656; In re Musicland Holding Corp., 398 

B.R. 761, 787 (Bankr. S.D.N.Y. 2008).  Under Delaware law, courts give “great deference

to the substance of the directors’ decision and will not invalidate the decision, will not 

examine its reasonableness, and ‘will not substitute [the court’s] views for those of the board 

if the latter’s decision can be attributed to any rational business purpose.’” Paramount 

Commc’n Inc. v. QVC Network, Inc., 637 A.2d 34, 45 n.17 (Del. 1994) (quoting Sinclair Oil 

Corp. v. Levien, 280 A.2d 717, 720 (Del. 1971)); Unocal Corp. v. Mesa Petroleum Co., 493 
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A.2d 946, 949 (Del. 1985); accord Integrated Res., 147 B.R. at 656; Global Crossing, 295 

B.R. at 744; In re Johns-Manville Corp., 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986).8

23. Applying the business judgment rule in the bankruptcy context, Judge 

Glenn recently stated that the degree of deference to be accorded to the substance of a 

board’s business judgment is such that “[o]vercoming the presumptions of the business 

judgment rule on the merits is a near-Herculean task.”  In re BHS & B Holdings LLC, 420 

B.R. 112, 147 (Bankr. S.D.N.Y. 2009).  In the exercise of that business judgment, a

company in chapter 11, particularly a solvent one such as General Growth, must consider 

the interests of all of its constituencies, including its equity holders.9  See Comm. of Equity 

Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983) 

(expressing the goal of chapter 11 to “further the diverse interests of the debtor, creditors 

                                               
8 Enhanced judicial review under Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 
(Del. 1986), does not apply here because the Revised BFP Proposal does not constitute a sale or change of 
control, nor does it make the sale or breakup of the company inevitable. See, e.g., Lyondell Chem. Co. v. Ryan, 
970 A.2d 235, 241–42 (Del. 2009); QVC, 637 A.2d at 47–48; Paramount Commc’ns, Inc. v. Time, Inc., 571 
A.2d 1140, 1149–51 (Del. 1989).  The Commitment Parties are not a group in the absence of any agreement to 
act as such, and thus, the transaction is not effectuating a change in control triggering the enhanced judicial 
review provided in Revlon. See QVC, 637 A.2d at 43 (explaining that enhanced Revlon scrutiny applies in 
change of control transactions because “[o]nce control has shifted, the current . . . stockholders will have no 
leverage in the future to demand another control premium”); cf. Emerson Radio Corp. v. Int’l Jensen Inc., 1996 
WL 483086, at *17 (Del. Ch. Aug. 20, 1996) (finding no controlling stockholder for fiduciary duty purposes 
“where the record [did] not establish that [the] two shareholders [were] connected together in any legally 
significant way (e.g., by common ownership or contract)”).  In fact, the Revised BFP Proposal includes 
provisions designed to ensure that the Commitment Parties cannot act as a control group, including limitations 
on the number of directors the Commitment Parties combined can nominate and caps on stock ownership. The 
Board’s consideration of a potential future sale, among other options, as is the case here, is not enough to 
trigger Revlon. See, e.g., Lyondell, 970 A.2d at 241. Nor do “Revlon duties [] arise simply because a company 
is ‘in play.’” Id. (citing Time, 571 A.2d at 1151).

9 It should also be noted that the Delaware Supreme Court held that directors of an insolvent 
corporation outside of bankruptcy owe no direct fiduciary duties to creditors because such duties would 
conflict with “directors’ duty to maximize the value of the insolvent corporation for the benefit of all those 
having an interest in it.” N. Am. Catholic Educ. Programming Found., Inc. v. Gheewalla, 930 A.2d 92, 103 
(Del. 2007).
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and equity holders, alike”); In re Cent. Ice Cream Co., 836 F.2d 1068, 1072 (7th Cir. 1987) 

(noting a chapter 11 debtor’s duty “to maximize the value of the estate, not of a particular 

group of claimants”).

24. Additionally, approval of a transaction by a majority of independent, 

disinterested directors “materially enhance[s]” the presumption that a board “acted in 

accordance with the foregoing standards.”  Unocal, 493 A.2d at 955.  “Parties opposing the 

proposed exercise of a debtor’s business judgment have the burden of rebutting the 

presumption of validity.”  Integrated Res., 147 B.R. at 656; accord In re Mid-State 

Raceway, Inc., 323 B.R. 40, 58 (Bankr. N.D.N.Y. 2005).  To rebut the presumption, a party 

challenging a decision must show a disabling interest, lack of independence or a lack of due 

care on the part of a majority of a corporation’s directors. See In re NYMEX S’holder Litig.,

2009 WL 3206051, at *6 (Del. Ch. Sept. 30, 2009); see also Integrated Res., 147 B.R. at 

656 (“Courts are loath to interfere with corporate decisions absent a showing of bad faith, 

self-interest, or gross negligence.”) (quotations and citations omitted).  “Unless this 

presumption is sufficiently rebutted, [the Court] must defer to the discretion of the board and 

acknowledge that their decisions are entitled to the protection of the business judgment 

rule.”  Crescent/Mach I Partners, L.P. v. Turner, 846 A.2d 963, 979 (Del. Ch. 2000). 

25. Here, the Objecting Parties do not challenge the current Board’s 

disinterestedness or independence.  Indeed, seven of the ten Board members are 

disinterested, outside directors.  See Integrated Res., 147 B.R. at 657–58 (applying the 

business judgment rule to a proposal approved by a board of directors where five of the 

eight board members were disinterested outside directors).    
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26. Nor do the Objecting Parties argue that the Board failed to act with 

due care or that the decision to enter into the Investment Agreements with the Commitment 

Parties lacked any rational business purpose.  To the contrary, the Board, after much 

deliberation and consideration of the views of its advisors, balanced and weighed the 

benefits, risks and uncertainties of the two proposed transactions as they exist today, while 

at the same time assessing which transaction would be more likely to result in a continuation 

of the bidding process that has already significantly enhanced the options available to the 

Company.  Selectica, Inc. v. Versata Enter., Inc., 2010 WL 703062, at *12 (Del. Ch. Feb. 

26, 2010) (the presence of a majority of outside directors, coupled with a showing of 

reliance on advice by legal and financial advisors, “‘constitute[s] a prima facie showing of 

good faith and reasonable investigation.’”) (quoting Polk v. Good, 507 A.2d 531, 537 (Del.

1986)); see also Citron v. E.I. du Pont de Nemours & Co., 584 A.2d 490, 510 (Del. Ch. 

1990) (rejecting claims that directors acted without due care where they acted as part of a 

deliberative process in which they consulted and relied upon qualified legal and financial 

advisors).  As detailed above, the Board considered numerous factors in reaching its 

decision, including considerations of net recovery to shareholders, corporate opportunities, 

differences as to potential plan sponsors, the opportunity to complete a change of control 

transaction in the future, the expected contribution by the potential sponsor to the overall 

bidding process, and potential regulatory issues.10

                                               
10 Even under the enhanced standard of judicial review applied to transactions involving a change in 
corporate control (discussed below), courts have recognized that a board may “assess a variety of practical 
considerations relating to [ ] alternative [transactions], including: ‘[an offer’s] fairness and feasibility; the 
proposed or actual financing for the offer, and the consequences of that financing; questions of illegality; . . . 
the risk of non-consummation; . . . the bidder’s identity, prior background and other business venture 
experiences; and the bidder’s business plans for the corporation and their effects on stockholder interests.’”).  
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27. After substantial discussion and consideration, the Board was left 

with serious concerns about having one of its most powerful and successful competitors as 

its largest stockholder.  The SPG Equity Proposal posed significant risks to the Company’s 

ability to maximize future enterprise value, including, among other things, through either a 

sale process or business combination, and created potential uncertainties that could depress 

the Company’s future market value.  Further, the Board determined that the whole company 

proposal made by SPG on May 2 would continue to be analyzed and assessed in the context 

of the Bidding Procedures.

28. As a practical matter, if SPG were to become a significant investor in 

General Growth, it would face an inherent conflict between the goal of maximizing 

shareholder value by increasing GGP’s share price and SPG’s pursuit of a future acquisition

of the whole Company.  With respect to the SPG Equity Proposal, the Board, in particular, 

took into account that as one of General Growth’s chief competitors, SPG, is economically 

conflicted.  Even considering SPG’s initial investment (and thus, potential desire to see an 

economic return), given SPG’s stated intent to ultimately buy the entire Company, as a 

matter of logic, it would want to do so at the lowest possible price.

29. Moreover, General Growth’s ability to recruit and retain new talent, 

negotiate with tenants, take advantage of corporate opportunities and generally run its 

business going forward may be hampered if SPG becomes its largest stockholder.  There is a 

risk that the market could discount the governance safeguards SPG proposed to protect 
                                                                                                                                                
QVC, 637 A.2d at 44 (quoting Mills Acquisition Co. v. Macmillan, Inc., 559 A.2d 1261, 1282 n.29 (Del. 
1989)).  “Delaware courts have made clear that the enhanced judicial review Revlon requires is not a license 
for law-trained courts to second-guess reasonable, but debatable, tactical choices that directors have made in 
good faith.”  In re Toys “R” Us, Inc. S’holder Litig., 877 A.2d 975, 1000 (Del. Ch. 2005).
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against conflicts of interest, undue influence, and the sharing of confidential information.  

Further, the market could perceive the SPG Equity Proposal as a “toehold acquisition” and 

the first step in an attempt by SPG to take over General Growth at the lowest possible price.  

The uncertainty regarding when or if such a change of control transaction might take place 

as well as the implications that could result from such a transaction may cause a hesitancy 

on the part of the market to contract, negotiate, and otherwise transact with General Growth. 

30. At bottom, SPG’s loyalty as a matter of law is first and foremost to 

SPG.  The fiduciary duties of SPG’s board and management are to SPG and its shareholders, 

not General Growth shareholders.  There is simply no way of knowing how this tension 

would play out in the future if SPG were to become General Growth’s largest shareholder.

31. Ultimately, all of the above risks and uncertainties, among others, 

could depress both the inherent value of General Growth as an organization and the market 

trading value of its stock.  

32. As noted, General Growth will continue to analyze and assess the 

“eve of filing” whole company proposal by SPG.  As a part of that analysis, General Growth 

will consider, among other factors, that historically, change of control premiums have been 

in excess of 25%.  In addition, an SPG change of control transaction presents significant

uncertainty of closing due to the likelihood of review by antitrust authorities.  Because SPG 

and GGP are competitors, a proposed transaction between them may well be reviewed by 

one of the United States’ antitrust authorities.  Such an investigation is likely to take a 

number of months with no certainty of the outcome.
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33. In contrast, the Revised BFP Proposal presents none of these risks or 

concerns.  Although the proposal is technically more “expensive” to shareholders on its face 

because it includes the Warrants, the Revised BFP Proposal gives General Growth closing 

certainty with a crucial capital infusion, and allows General Growth to preserve its future 

options, including the potential sale of the Company, and the opportunity to obtain a 

meaningful change of control premium in a future transaction.  Further, because the 

Commitment Parties’ and General Growth’s interests and duties are aligned, the Revised 

BFP Proposal provides the best opportunity to enhance the Company’s future shareholder 

value by maximizing the corporate opportunities available to it and ensuring that General 

Growth is properly capitalized to take advantage of them.  Indeed, as part of the Revised 

BFP Proposal, Brookfield and General Growth will enter into a strategic alliance agreement.  

Pursuant to such agreement, General Growth will be Brookfield’s primary vehicle for 

pursuing any opportunity to acquire, develop, or operate any regional malls in North 

America.  Significantly, Brookfield does not currently have a meaningful retail presence in 

the United States.  To the extent that the Revised BFP Proposal is approved and 

consummated, General Growth will be its only then existing major United States retail 

investment.  In addition, Brookfield has a wealth of experience in dealing with master 

planned communities, which will comprise a significant portion of GGO.

34. Despite all of these considerations, the Objecting Parties invite the 

Court to decide the instant motion by engaging in a simple price comparison between the 

SPG Equity Proposal and the Revised BFP Proposal (factoring in the effect of the Warrants).  

When faced with a similar invitation, the Delaware Supreme Court refused to engage in such 
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Monday-morning quarterbacking.  Paramount Commc’ns, Inc. v. Time Inc., 571 A.2d 1140

(Del. 1989).

35. The court in Time was faced with a situation analogous to the one 

presently before the Court.  After Time had already signed an agreement with Warner to 

merge the two entities, Paramount made a cash offer for Time that ultimately presented a 

premium of 59% over the unaffected price of Time.3  Id. at 1147–49.  Time’s board, after 

considering Paramount’s proposal and its own assessment of the value to Time shareholders 

of a tie-up between Time and Warner, rejected Paramount’s offer.  Id.  Paramount then sued 

to enjoin the Time-Warner deal.

36. Refusing to take the bait presented by Paramount, the Time court 

stated the required analysis “is not intended to lead to [the] simple mathematical exercise . . . 

of comparing the discounted value of Time-Warner’s expected trading price at some future 

date with Paramount’s offer and determining which is higher.”  Id. at 1153.  Rather, the 

Time court stated, “precepts underlying the business judgment rule militate against a court’s 

engaging in the process of attempting to appraise and evaluate the relative merits of a long-

term versus a short-term investment goal for shareholders.”  Id.  Accordingly, the Delaware 

Supreme Court rejected the invitation to “involve the court in substituting its judgment as to 

what is a ‘better’ deal for that of [the] corporation’s board” and affirmed the Court of 

Chancery below in denying the injunction.  Id. at 1153, 1155.

                                               
3 Based on Paramount’s final bid of $200 per share, and Time’s price of $126 per share immediately 
before the announcement of Paramount’s initial bid.
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37. This Court should likewise refuse to entertain SPG’s invitation to 

engage in a simplistic mathematical comparison and substitute its judgment for that of 

General Growth’s Board, which carefully considered both quantifiable and unquantifiable 

concerns surrounding the proposals it received.

38. In light of the considerations outlined above, the decision of the 

disinterested and independent Board to endorse the Revised BFP Proposal is protected by

the business judgment rule and should not be disturbed.

IV.

THE WARRANTS ARE APPROPRIATE CONSIDERATION 
FOR A 9-MONTH $7 BILLION EQUITY COMMITMENT

A. The Warrants Are Properly Valued

39. As discussed above, General Growth’s process has resulted in 

substantial improvement in the terms of the original BFP Proposal and a change in the 

structure of the Warrants.  General Growth values the interim Warrants (the “Interim

Warrants”) in the revised transaction at approximately $230 million assuming a change of 

control transaction at $16.00 per share (which would equate to $15.30 per share after 

considering the cost of the Warrants), 20% volatility, and the vesting of 40% of such 

Warrants immediately upon their approval by the Bankruptcy Court.  Assuming 100% 

vesting following the nine-month commitment period and without changing the parameters 

noted above, General Growth values the Interim Warrants at approximately $500 million.  

40. Although the original proposed issuance of 120 million seven-year 

Warrants vesting fully upon court approval of the Motion at a strike price of $15.00 is no 

longer the operative transaction, the valuation methodology is applicable to the revised 
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Warrant structure.  As a result, this Reply still addresses valuation issues to correct the 

assertions by the Objecting Parties that the original Warrants (the “Original Warrants”)

had value of approximately $900 million.  The objections to the cost of the Warrants to 

General Growth’s estates – a cost borne solely by existing equity holders – overstate the 

value of the Original Warrants by hundreds of millions of dollars.  General Growth will 

demonstrate at the hearing that the Objecting Parties’ valuations are inaccurate because 

(i) their valuations are based on improper and unsupportable assumptions about long-term 

volatility, the key variable in pricing a long-term option to purchase or sell equity securities 

and (ii) that, because the Interim and Permanent Warrants include a feature that allows for 

redemption upon a change of control transaction using a Black Scholes valuation at a 

contractually fixed volatility, a potential acquirer of the Company could never be obligated 

to pay more to redeem the Warrants than their value based on a Black Scholes calculation

assuming a 20% volatility.

41. General Growth’s calculation of the value of the Interim Warrants –

approximately $519 million at the time the Motion was filed – was entirely appropriate.  

General Growth’s valuation of the Warrants is based on calculations that assume 20% 

volatility, an assumption that is consistent with long-term volatility in the REIT sector.  

Since 2001, and excluding recent periods which saw the collapse of the real estate financing 

markets in 2008 and early 2009, the annual median volatility in REIT stocks overall, 

including GGP’s stock and SPG’s stock, has ranged from approximately 11% to 33%.  

Because the Warrants have a seven-year term, use of long-term volatility is correct and the 

use of 20% is squarely in the middle of the long-term trend.  For purposes of valuing the 
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Warrants, the use of 20% volatility also is appropriate because, in the event of a change of 

control transaction, by agreement of the parties, memorialized in the Revised Investment 

Agreements, the Warrants will be cashed out at a value using a contractually-fixed 20% 

volatility assumption.  

42. The Hughes Heirs point to recent, short-term volatility in General 

Growth’s stock, ranging from 30% to 91% over 30 and 90-day periods, respectively, to 

assert that General Growth’s valuation of the Warrants at 20% is too low and instead assume 

use of the midpoint of the short-term rate, arriving at a 45% volatility assumption.  Valuing 

seven-year Warrants based on volatility trends of 90 days or less, however, is indefensible.  

The short-term volatility in General Growth’s stock was caused by extraordinary 

circumstances – General Growth’s successful restructuring of its mortgage debt beginning in 

December 2008, its very public exit transaction process, and other positive developments, 

such as its re-listing on the New York Stock Exchange.  There is no basis to assume this 

extraordinary short-term volatility would continue over the seven-year term of the Warrants.  

Indeed, a review of the historical volatility of GGP’s stock, as well as the volatility of 

GGP’s peers during GGP’s bankruptcy, confirms that the short term volatility numbers 

proffered by the Hughes Heirs are entitled to little weight.

43. SPG’s valuation of the Warrants is no more defensible.  Without 

evidentiary support, SPG asserts, based on its own undisclosed “analysis,” that in light of the 

“recent volatility of General Growth’s peer group of companies, as well as the future 

volatility currently implied by peer group company options, an appropriate volatility 

assumption for valuing the Brookfield Group Warrants is 40%.” SPG Objection ¶ 13.  
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Whatever “analysis” SPG has done, it is fatally flawed by the use of “recent” volatility 

among peer groups.  Recent history has seen dramatic recovery in REIT shares from the 

lows of the Great Recession and the collapse of the real estate financing markets in 2008 and 

early 2009.  It has little bearing on long-term volatility, the appropriate measure for a seven-

year option on GGP stock.  Similarly, the implied volatility on standard options among peer 

companies, which are of far shorter terms than the seven-year Warrants at issue here, is not 

an appropriate comparison.  Further, as SPG’s only interest in this matter is that of a 

competing bidder, its concern, if appropriate at all, should be limited to the impact of the 

Warrants on a change of control transaction – and in such case – the volatility assumption is 

contractually 20%.  SPG’s calculation also fails to apply the contractual mechanism to 

determine the underlying security price (the “Underlying Security Price”) used in the 

Black Scholes formula under the Warrant agreement.  Per the terms of the Warrant 

agreement, in the event of a change of control, the Underlying Security Price is based on the 

consideration “to be paid to the Company's stockholders in the transaction.”  This is an 

important distinction as it accounts for the fact that the value of the Warrants reduces the 

consideration to be paid to the Company’s stockholders and, in turn, the Underlying Security 

Price used to calculate the Warrants.  Thus, the calculation of the value of the Warrants is an 

iterative one in the event of a change of control.  In sum, the obvious flaws in SPG’s 

“analysis” casts substantial doubt on its credibility.11

                                               
11 The attempt by the Hughes Heirs and SPG to inflate volatility for the purpose of overvaluing the 
Warrants misses the effect of volatility on the value of the Revised BFP Proposal itself. As volatility increases, 
so does the need for and value of the “floor” price through the Revised BFP Proposal.
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B. The Breakup Fee Standard Is Inapplicable to the Warrants

44. Several Objecting Parties incorrectly characterize the Warrants as a 

breakup fee and misplace their reliance on the three-part test enumerated in Integrated 

Resources. 147 B.R. at 662.  Integrated Resources confirms that a debtor’s decisions under 

section 363(b) of the Bankruptcy Code are protected by the business judgment rule and 

holds that a court should, in approving a breakup fee, also examine whether the fee (1) is 

tainted by self-dealing; (2) hampers rather than encourages bidding; and (3) is unreasonable 

relative to the purchase price.  Id. at 657.  

45. The Warrants, however, are not a breakup fee.  The Warrants are the 

price to source $6.55 billion in equity financing from the sponsor that the Board has 

determined is best positioned to maximize General Growth's value and, ultimately, its share 

price.  The Warrants purchase an option for General Growth to require the Commitment 

Parties to buy a substantial block of shares at any time through the end of 2010, at a 

guaranteed floor price, while preserving the flexibility to source capital via other, less 

expensive means if it is available.  The Debtors’ presentation at the hearing on the Motion 

will demonstrate that the value of that put option, in accordance with standard Black Scholes 

methodologies, is comparable to the value of the Warrants and demonstrates the 

reasonableness of the commitment fee.  The value of the Warrants, and their dilutive effect 

to GGP shareholders, also is comparable to the discount observed in “follow on” offerings, 

where equity is offered to a committed purchaser at a discount to market price.  As General 

Growth will demonstrate at the hearing on the Motion,  at approximately $500 million, fully 

vested, the Warrants fall squarely within the range of the discounts to purchasers of equity 
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blocks in comparable follow on equity transactions. Significantly, there is no administrative 

expense created by the issuance of these Warrants and given the solvency of General 

Growth, there is no impact on creditor recoveries.  This fact distinguishes every case on 

breakup fees cited by the Objecting Parties.  All of those cases involve insolvent debtors, 

where payment of a breakup fee could further reduce creditor recoveries.  Here, the cost of 

the Warrants is borne solely by General Growth’s equity holders.  General Growth believes 

that the cost of the Warrants is an acceptable price to pay to enhance long-term equity value.  

Indeed, the value of the Warrants only increases if the underlying value of GGP stock 

increases.  This innovative mechanism, made possible by the unique circumstances of these 

chapter 11 cases, is neither in form nor in substance a breakup fee. 

46. Other key facts further distinguish the question before the Court from 

the situation in Integrated Resources and other breakup fee cases.  First, General Growth is 

not selling control of its business or control of any individual assets or properties; and 

second, the commitments of the Commitment Parties can be terminated by General Growth 

at its option at any time prior to confirmation (as late as December 15), whether or not an 

alternative transaction is superior.

47. Because the Warrants are not a breakup fee, but rather the purchase 

price of a firm investment commitment, General Growth’s request to approve the Warrants 

falls squarely within the purview of section 363(b) of the Bankruptcy Code, which requires 

only “a good business reason to grant such an application.”  Lionel, 722 F.2d at 1071.
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C. The Warrants Should be Approved Even if the Integrated Resources
Test Applied

48. Even if this Court were to analyze the Warrants as a breakup fee, they 

should be approved because they satisfy the three-part test enumerated in Integrated 

Resources.  First, the Warrants are not tainted by self-dealing.  Neither Pershing nor its 

Chief Executive Officer, William Ackman, were “managing directors” of General Growth, 

as the Hughes Heirs contend.  Hughes Heirs’ Objection ¶ 17.  While Mr. Ackman once 

served on the Board, he offered to resign as of March 5, 2010 and did resign effective as of 

March 8, 2010.  Mr. Ackman did not participate in the Board’s vote on the proposal to enter 

into the Investment Agreements.  Furthermore, Pershing, in providing Brookfield interim 

bid protections, sacrificed its own ability to participate fully in General Growth’s upside, a 

result wholly at odds with any suggestion of self-dealing.12  Throughout the process, General 

Growth has engaged with the Commitment Parties at arm’s length and in good faith.  

49. Second, the Warrants encourage the bidding process.  The Court in 

Integrated Resources opined that a breakup fee may encourage bidding in three ways: 

“(1) to attract or retain a potentially successful bid, (2) to establish a bid standard or 

minimum for other bidders to follow, or (3) to attract additional bidders.”  147 B.R. at 662; 

see In re Metaldyne Corp., 409 B.R. 661, 670 (Bankr. S.D.N.Y. 2009) (“[T]he stalking 
                                               
12 As more fully described in the Motion, prior to the Court’s approval of the Warrants, Pershing agreed 
to provide interim protection to Brookfield.  In the event that General Growth consummates a transaction with 
a party other than Brookfield at a “benchmark value per share,” Pershing will be obligated to make a 
“contingent payment” to Brookfield.  The benchmark value per share is $12.75, with an additional 
approximately $.01 for each calendar day after April 7, 2010 until the Plan is consummated. As an example, if 
consummation of a Plan occurs on June 30, 2010, the benchmark value per share would be roughly $13.57.  
The contingent payment means a payment of approximately 25% of Pershing’s profit above the benchmark 
value per share.  This obligation on the part of Pershing will terminate upon issuance of the Warrants to REP. 
General Growth is not required to reimburse Pershing for any amounts that may be paid as interim protection 
to Brookfield.
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horse bid brings value to the estate by setting a floor on the price and providing a structure 

for potential competing bids . . . . ).  In addition, breakup fees are also useful to “discourage 

a bidding strategy designed to hold back competitive bids until late in the process.”  In re 

App Plus, Inc., 223 B.R. 870, 874 (Bankr. E.D.N.Y. 1998).  

50. The Warrants have served and continue to serve these functions.  The 

Warrants made possible the Commitment Parties’ offer, which set a formidable and 

beneficial bid floor and signaled to the market General Growth’s potential upside.  The 

Warrants are necessary to maintain this bidding floor and thus ensure stakeholder recoveries 

as General Growth moves forward in the bidding process.

51. Finally, the Warrants are proportionately reasonable.  The Court in 

Integrated Resources held that “[a] court should consider the prospective buyer’s investment 

of both time and money when determining whether a break-up fee is reasonable.  In general, 

a breakup fee is permissible if reasonably related to the bidder’s and the transaction’s 

magnitude.” 147 B.R. at 662.  The phased structure of the Warrants is tailored perfectly to 

the Commitment Parties’ “risks, efforts, and expenses.”  Id.  The Commitment Parties have 

committed for nine months to an extraordinary capital investment.  In particular, 

Brookfield’s opportunity cost is exponentially increased and immediately implicated 

because, unlike in other cases, it has already funded its investment.13  Thus, the structure of 

                                               
13 In several cases in which bid protections were approved, the investor was not obligated to fund the 
transaction until considerably longer in the timeline of the transaction – whereas Brookfield’s offer is already 
funded. See, e.g., In re Dura Auto. Sys., Inc., Case No. 06-11202 (Bankr. D. Del. Aug. 20, 2007) [Docket No. 
1680] (delivery of funds to escrow only after the deadline to vote on a plan of reorganization); In re Global 
Power Equip. Group, Inc., Case No. 06-11045 (Bankr. D. Del. Oct. 31, 2007) [Docket No. 1915] (funding 
payable three days prior to the debtor’s effective date); In re LandSource Comm. Dev. LLC, Case No. 08-
11111 (Bankr. D. Del. June 1, 2009) [Docket No. 1761] (delivery of funds on the debtor’s effective date).
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the Warrants is directly proportionate to the option value of the Commitment Parties’ 

guaranteed financing terms; each increases in value with the passage of time.  

52. As noted above, under the Revised BFP Proposal, the Interim 

Warrants vest at intervals with only 40% of such Warrants vesting immediately upon entry 

of a court order on the Motion, 20% vesting approximately sixty days thereafter, and the 

remainder vesting daily, pro rata, through the expiration of the Commitment Parties’ 

commitment.  Given the Bidding Procedures and timeline proposed by GGP, which 

contemplate selection of a final plan transaction by early July, only the 40% portion of the 

Warrants should be implicated if this Court were to analyze the Warrants as a breakup fee.

The value of the 40% portion of the Warrants, assuming a $16.00 share price and 20% 

volatility, is estimated at $230 million, approximately 3.5% of the equity commitments 

without taking into account the additional $1.5 billion backstop for debt and equity raises to 

be available for emergence.  Properly viewed this way, the cost of the Warrants is 

proportionately comparable to breakup fees approved in less compelling circumstances.

53. Any objection to the Warrants as a disproportionate breakup fee have 

been resolved by revisions to the Warrant structure.  There has already been a robust auction 

process in this case and it is reasonable to conclude that any bidder wishing to top the 

current transaction will do so before July 12.

V.

THE INVESTMENT AGREEMENTS AND PLAN SUMMARY TERM SHEET 
ARE NOT A DE FACTO PLAN OF REORGANIZATION

54. Certain Objecting Parties claim that General Growth seeks to impose 

a de facto or sub rosa plan via the proposed plan summary term sheet (the “Plan Summary
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Term Sheet”) and the Revised Investment Agreements.  The Plan Summary Term Sheet 

establishes the parameters of the plan into which the Commitment Parties will invest over 

$6.5 billion.  It does not fix the form and manner of creditor and equity holder treatment 

outside of the plan process.  

55. The Motion seeks limited relief from this Court: (i) approval of the 

Bidding Procedures, (ii) approval of certain provisions of the Revised Investment 

Agreements, and (iii) authority to issue the Warrants.  General Growth does not seek by the 

Motion approval of the terms contained in the Plan Summary Term Sheet, nor do such terms 

prejudice any party in interest from objecting to or, if applicable, voting to reject any plan 

filed.  Similarly, and contrary to the Creditors’ Committee’s contentions, the Plan Summary 

Term Sheet does not seek to “prejudge the outcome of claims allowance issues.”  Creditors’ 

Committee’s Objection ¶ 8.  Claims allowance issues, plan treatment issues, and the rights 

of all parties in interest are preserved for the appropriate juncture in the plan process and 

will be negotiated with relevant parties or resolved by this Court.  General Growth does not 

ask this Court to address any such issues through the Motion.  Nor can this Court’s entry of 

the relief sought by General Growth be deemed to have predetermined a creditor’s plan 

treatment.  Consequently, the Objecting Parties cannot, as required, “specify exactly the 

protection being denied” in the Revised Investment Agreements and Plan Summary Term 

Sheet, precisely because no such denial exists.  In re Crowthers McCall Pattern, Inc., 114 

B.R. 877, 885 (Bankr. S.D.N.Y. 1990).  The fact that the Revised Investment Agreements 

provide that any plan filed by General Growth must be in a form satisfactory to Brookfield

does not change this result given that (i) the Plan Summary Term Sheet is drafted broadly to 
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allow General Growth to maximize flexibility to formulate plan treatment, (ii) under the 

Plan Summary Term Sheet, all claim holders are unimpaired and therefore do not vote, and 

(iii) the holders of equity interests who may vote on the plan as contemplated by the Plan 

Summary Term Sheet retain the right to accept or reject the plan.  Nothing in the Revised 

Investment Agreements alter those rights.

56. This Court has recognized that a transaction should be denied as a sub 

rosa plan only in “extreme circumstances,” and has approved large pre-plan transactions 

such as the one contemplated in the Revised Investment Agreements, notwithstanding a de 

facto plan objection, where the transactions “did not dispose of all of the debtor’s assets, 

restrict creditors’ rights to vote as they deemed fit on a plan of reorganization, or dictate the 

terms of a plan of reorganization.”  In re Tower Auto., Inc., 342 B.R. 158, 163–64 (Bankr. 

S.D.N.Y. 2006), aff’d, 241 F.R.D. 162 (S.D.N.Y. Dec. 15, 2006); accord In re Cajun Elec. 

Power Coop., Inc., 119 F.3d 349, 355 (5th Cir. 1997); see Comm. of Equity Sec. Holders v. 

Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1071 (2d Cir. 1983) (denying a sale of the 

debtor’s principal asset because the only rationale for the sale was the Creditors’ 

Committee’s insistence upon it).  

57. Likewise, this Court in Crowthers rejected arguments that a merger 

agreement was a de facto plan where the agreement contained two separate bid protections, 

was conditioned on a confirmed plan, and laid out how certain classes would be treated 

under the eventual proposed plan.  114 B.R. at 879.  Although a term in the agreement 

assigned creditors the proceeds of certain litigation under a plan, the Court held that such 

provision did not dictate plan terms:
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Authorizing [the debtor] to perform acts towards confirmation of a plan 
providing for such assignment does not, however, have the practical effect of 
binding creditors to such a provision.  Here, no transaction is to occur until 
and unless a plan is confirmed.  Assigning creditors the proceeds of litigation 
in a plan simply distributes the current assets of the company.  Although such 
rights may be of uncertain value, the creditors will have an opportunity to 
assess their value and to accept or reject the assignment and all other plan 
provisions with all the protections afforded by Chapter 11.
  
Id. at 889.

The Court further held that the debtor had solicited multiple bids and had, in its business 

judgment, chosen the best suitor.  Id. at 886–87.  Like in Crowthers, this Court subsequently 

has ruled that where a transaction does not dictate future plan terms, does not restructure the 

debtor’s business, and does not restrict creditors’ rights in the chapter 11 plan process, such 

transaction does not constitute a sub rosa plan. See Tower Auto., 342 B.R. at 164. 

58. Under the tests employed by this and other courts, the relief sought in 

the Motion does not compel a de facto plan of reorganization.  The Plan Summary Term 

Sheet preserves General Growth’s flexibility to appropriately satisfy stakeholders with a 

variety of currencies, and the Revised Investment Agreements preserve the rights of parties 

in interest to object to the eventual plan contemplated thereunder or, if applicable, to vote to 

reject it.  The Warrants neither siphon from the estate substantially all of General Growth’s

assets nor dictate plan terms, as they comprise only a fraction of an investment whose 

hallmark feature is to enable General Growth to flexibly source capital while protecting 

against downside risk. Like in Crowthers, “although the [transaction] would be the 

centerpiece of the plan to be proposed, the Debtor remains independent and intact.”  114 

B.R. at 890.  As entry into the Revised Investment Agreements will not prejudice the rights 
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of any party in the chapter 11 plan confirmation process, any objections to the Motion on 

this basis should be overruled.

VI.

THE BIDDING PROCEDURES ARE 
REASONABLE UNDER THE CIRCUMSTANCES

59. The Motion proposes Bidding Procedures that will maximize value 

for General Growth’s shareholders.  Specifically, the Bidding Procedures grant prospective 

investors sufficient time to finalize diligence and to submit fully-financed, binding proposals

in a fair, open, and comprehensive process.  Similarly, the Bidding Procedures provide

General Growth with the time necessary to assess and develop such proposals, including 

time to consult with, and seek input from, advisors to the Committees.

60. The Creditors’ Committee, however, submits that the Bidding 

Procedures afford General Growth too much control over its own capital raise process at the 

expense of input from the Committees.  Seeking to assuage such concerns, General Growth 

has engaged in ongoing negotiations with the Creditors’ Committee.  In particular, General 

Growth has proposed the following:

 General Growth will provide notice to the Committees of any change to the Bid 
Procedures.

 General Growth will provide notice of any parties with whom General Growth 
terminates discussions and an explanation for such termination.

 General Growth will provide the Committees notice of parties who received expense 
reimbursement and those whose requests are denied.

 General Growth will endeavor to provide the Committees with (i) copies of all term 
sheets and final bids within 2 business days of receipt and (ii) drafts of the plan of 
reorganization and disclosure statement related thereto at least 3 business days in 
advance of filing.
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 General Growth will consult with the Committees at least 24 hours prior to each of 
the following: (i) selection of the proposed transaction(s), if any, that General 
Growth intends to consummate at the conclusion of the second round process, and 
(ii) filing of the plan of reorganization and disclosure statement related thereto.

61. General Growth believes these changes to the Bidding Procedures 

give the Committees a meaningful role in the capital raise process, while at the same time

allowing it the requisite discretion and flexibility necessary to execute the capital raise 

process in a way that maximizes value for shareholders and provides certainty of full 

recovery to creditors, a goal that General Growth shares with the Committees.  A revised 

proposed order (the “Revised Proposed Order”) reflecting these changes is attached hereto 

as Exhibit “A”.  A blackline comparing the Revised Proposed Order to the proposed order 

attached to the Motion is attached hereto as Exhibit “B”.  

VII.

ISSUES RELATING TO THE CLASSIFICATION AND TREATMENT OF 
CLAIMS AND INTERESTS ARE NOT RIPE FOR ADJUDICATION

62. The Hughes Heirs’ Objection focuses far more on the legal 

characterization of their rights against General Growth’s estates than on the merits of the 

Motion.  Their primary complaint is that the they do not like the classification and treatment 

of the Hughes Heirs obligations under the Plan Summary Term Sheet attached to the 

Investment Agreements.  The Hughes Heirs’ objections to the classification and potential 

treatment of their obligations thus are premature.  The Court should reject the Hughes Heirs’

efforts to turn the hearing on the Motion into either an adjudication of the legal 

characterization of the Hughes Heirs’ rights or a speculative review of the classification and 
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treatment of those obligations under a plan of reorganization that has not yet even been 

proposed.

63. As noted above, the plain language of the Plan Summary Term Sheet

shows that the Revised Investment Agreements do not predetermine the classification or 

plan treatment of the Hughes Heirs obligations.  Indeed, the Plan Summary Term Sheet

states nothing more than the unremarkable proposition that the Hughes Heirs will receive 

value as agreed or as determined by the Court and leaves to General Growth’s discretion the 

currency in which that value will be delivered:

On the Effective Date, the holders of allowed Hughes Heirs 
Obligations shall receive property of a value (a) as agreed to 
by the Debtors and such holders or (b) ordered by the 
Bankruptcy Court, in satisfaction of the allowed amount of 
their claims or interests; provided that, to the extent 
permissible, the Hughes Heirs Obligations may be satisfied, in 
whole or in part, through the issuance of GGO Stock.

Plan Summary Term Sheet § II.U. (Ex. A to REP Investment Agreement).  While the Plan 

Summary Term Sheet provides that the Hughes Heirs may be paid in GGO stock, if 

permissible, preserving optionality for General Growth, it does not require this outcome.  

Thus, any objection relating to the value of GGO stock, or a comparison of GGO to GGP 

value, is wildly premature and must be deferred until a confirmation hearing on the plan that 

Generally Growth will eventually propose.

64. The hearing on the Motion is not the appropriate proceeding for 

adjudication of either the value or the legal characterization of the Hughes Heirs obligations.  

General Growth may soon file a motion to estimate the value to which the Hughes Heirs are 

entitled and the Court will determine the value distributable to the Hughes Heirs in that 
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proceeding.  But because the Hughes Heirs have mischaracterized their rights and attempt to 

use that mischaracterization as a basis for objection to the Motion, we address these issues 

briefly here.  

65. The Hughes Heirs’ efforts to portray themselves as creditors is a 

transparent attempt to create an alleged basis for objection to the Motion, but they fail in 

every respect.  As a threshold matter, the proposed treatment for the Hughes Heirs under the 

Plan Summary Term Sheet raises no classification or unfair discrimination issues even if the 

Hughes Heirs obligations were treated as claims rather than equity interests.  As noted 

above, the Plan Summary Term Sheet does not dictate either the amount of value the 

Hughes Heirs will receive or the currency in which they will receive it.  

66. More fundamentally, the Hughes Heirs are not creditors and do not 

hold “claims” under section 101(5) of the Bankruptcy Code.  There are many complexities 

and a long history to the Hughes Heirs obligations, but their legal rights can be explained in 

a single sentence: The Hughes Heirs hold contingent equity interests in GGP.  They are 

entitled to approximately half of the value (as of December 31, 2009) of the developable 

land in the Debtors’ Summerlin master planned community (“Summerlin”).  In the absence 

of a bankruptcy, they would receive that value in shares of GGP common stock.  Their own 

conduct proves the point: a representative of the Hughes Heirs sits on the Equity Committee.  

And the Hughes Heirs’ objection to the Warrants – value that comes only from holders of 

equity interests, not creditors – likewise shows their true colors as holders of equity 

interests.



C:\NRPORTBL\US_ACTIVE\AMPONSAH\43372921_19.DOC 38

67. Even if the Hughes Heirs obligations were claims, they would be 

subject to section 510(b) of the Bankruptcy Code, which subordinates general unsecured 

claims based upon the “purchase or sale of a security of the debtor or of an affiliate of the 

debtor” to all claims or interests senior or equal to the claim or interest, and provides that 

claims based upon the purchase of a common stock are afforded the same priority as 

common stock.  11 U.S.C. § 510(b).  If the Plan Summary Term Sheet required separate 

classification of the Hughes Heirs obligations, which it does not, classifying contingent 

equity interests based on a contract separately from either ordinary equity interests or 

general unsecured claims is appropriate.  See 11 U.S.C. § 1122(a) (“[A] plan may place a 

claim or interest in a particular class only if such claim or interest is substantially similar to 

other claims or interests of such class.”); see In re Drexel Burnham Lambert Group, Inc., 

138 B.R. 714, 715–16 (Bankr. S.D.N.Y. 1992) (section 1122(a) “prohibits the identical 

classification of dissimilar claims but does not require the same classification for claims or 

interests that may share some attributes.”) (citing In re Jersey City Med. Ctr., 817 F.2d 1055, 

1060 (3d Cir. 1987)).

68. The Hughes Heirs’ Objection appears intended to sow confusion 

about the value to which they are entitled and create uncertainty in the minds of investors by 

creating the specter of large liability that would dilute both the recovery of existing 

shareholders and potentially the value of any plan investment.  The Hughes Heirs 

obligations, however, are nowhere near as significant as the Hughes Heirs threaten, and the 

suggestion that their contingent share of equity value must be assessed as of the petition 

date, when GGP’s stock was trading for pennies, is patently absurd.  The Hughes Heirs are 
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entitled to value, at emergence from chapter 11, equal to about half the value of Summerlin.  

The estimation motion will determine the value of Summerlin and the amount of value 

allocable to the Hughes Heirs, and detailed appraisal evidence will be presented in those 

proceedings.  Based on preliminary appraisal information, however, the Debtors are 

confident that the value allocable to the Hughes Heirs will be just a small fraction (likely 5%

or less) of the total equity value that will be available for distribution to holders of equity 

interests in GGP.14

VIII.

APPROVAL OF THE ORDER DOES NOT CONSTITUTE
GENERAL GROWTH’S ELECTION TO WAIVE DIP CONVERSION RIGHTS

69. Under the DIP Credit Agreement, General Growth has the right to 

convert all or any portion of the aggregate amounts owed to the DIP Lenders (i.e., 

outstanding principal, accrued and unpaid interest and exit fees) to GGP common stock on 

emergence under certain circumstances.  Among other things, conversion requires that 

General Growth notify the DIP Lenders prior to the entry of an order “approving a Qualified 

Backstop Party15 in connection with a potential Qualified Rights Offering.”16

                                               
14 The Hughes Heirs’ out-of-context quotation of General Growth’s 2008 form 10-K and the insinuation 
that they could end up “holding substantially all” General Growth’s equity value is irresponsible.  Hughes 
Heirs’ Objection ¶ 11.  The Hughes Heirs are well aware that the cautionary disclosure in the 10-K was made 
prior to commencement of the chapter 11 cases at a time when General Growth’s share price and market 
capitalization was severely depressed by the uncertainty about the Company’s ability to refinance its maturing 
mortgage debt and other obligations.  It is not in any way an admission about the treatment of the Hughes Heirs 
obligations in chapter 11.

15 “Qualified Backstop Party” means an independent third party that (i) is not an affiliate of GGP and (ii) 
does not own more than 15% of the voting stock,  including voting stock derivatives (including any swap or 
short sale), of GGP.  
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70. The DIP Lenders have asserted informally that General Growth will 

have waived its right to convert the amounts due under the DIP Credit Agreement to GGP 

common stock unless it notifies the DIP Lenders that it intends to exercise its conversion 

right prior to entry of the order on the Motion.17   The DIP Lenders are apparently asserting 

that because of the numerous alternative capital-raising avenues available to the Company in 

the Revised Investment Agreements, the requested order constitutes approval by the Court 

today of a Qualified Backstop Party for a “potential” Qualified Rights Offering.  

71. As noted above, the Revised Investment Agreements appeal to 

General Growth, in part, because they permit significant optionality, allowing the Company 

to continue to work towards a more attractive transaction or transactions, while ensuring that 

agreements are in place allowing for a timely and sound emergence if such attractive 

alternatives prove to be unavailable.   In addition to allowing General Growth to continue to 

seek better alternative transactions, the Revised Investment Agreements also allow General 

Growth the flexibility to explore raising capital through multiple avenues – by incurring 

                                                                                                                                                
16 “Qualified Rights Offering” means a rights offering to prepetition stakeholders of GGP and/or its 
affiliates in connection with a plan of reorganization that meets the following qualifications: (i) subscribed to 
be sold to at least 50 ultimate purchasers who are not affiliates with each other (or 25 ultimate purchasers who 
are not affiliates with each other if such rights offering is made solely to creditors of GGP in their capacity as 
such); (ii) the offered shares are listed on the New York Stock Exchange or The NASDAQ Global Market 
within five trading days of completion of the rights offering; (iii) the issue size is at least three times the sum of 
the outstanding principal, accrued and unpaid interest, and exit fee that is repaid with GGP common stock; (iv) 
the rights offering is conducted by a nationally known financial advisor at a price representing a discount to the 
plan reorganization value designed to achieve a fully subscribed offering, at a price determined by such 
nationally known financial advisor and a nationally known financial advisor selected by the agent for the DIP 
Lenders; and (v) if applicable, the offered shares are priced with reference to the trading market for the GGP 
common stock prior to commencement of the offering.  Under certain circumstances, only clauses (i), (ii) and 
(iii) apply.   

17 On April 28, 2010, the DIP Lenders sent General Growth a letter stating that General Growth must, to 
preserve any right to convert the DIP Loans to equity, send a notice of conversion prior to entry of an order on 
the Motion. They further reserved the right to contest any subsequent conversion in connection with the 
Revised BFP Proposal.
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additional indebtedness, and/or selling assets and/or engaging in sales of GGP common 

stock.  At the option of the Company, such stock sales can be undertaken by any or a 

combination of private placements, underwritten public offerings, or by means of rights 

offerings to existing investors.18  Because of the broad flexibility inherent in the Revised 

Investment Agreements, General Growth has the ability to, and intends to, continue to 

explore the best means to achieve the optimum capital structure and best outcome for the 

stockholders  upon emergence from chapter 11.

72. The Revised Investment Agreements contemplate that, if the 

Company elects in the future to pursue a rights offering, the parties will cooperate to 

develop and agree upon reasonably acceptable definitive documentation governing the terms 

and conditions of the rights offering.  No discussions have been held with the Commitment 

Parties regarding the terms and conditions that would be applicable to such a rights offering.   

No discussions have been held with the Debtors’ financial advisors regarding the parameters 

of such a rights offering.   A lead bookrunner for such a rights offering has not been chosen, 

nor has the Company considered the costs of such an undertaking.  Importantly, the Board 

has not discussed utilizing such a rights offering to raise capital (other than retaining the 

right in the Revised Investment Agreements to consider undertaking a rights offering in the 

future).  There is no term sheet outlining such a rights offering, nor have there been any 

steps to prepare draft documents with respect to such a rights offering.   In short, although 

                                               
18  If the Company determines that it would be advantageous to do so in connection with its Plan of 
Reorganization, it can choose alternatively to (i) convert the Commitment Parties’obligation to purchase GGP 
common stock to an obligation to participate in a rights offerings to existing shareholders and creditors and/or 
(ii) elect to require Brookfield and Pershing to participate in a rights offering to GGP common stock holders of 
up to $500,000,000.
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General Growth has retained the option of utilizing a rights offering (which might or might 

not constitute a Qualified Rights Offering) to raise capital for emergence, no steps have been 

taken to develop substantive terms and conditions for a rights offering and there is no 

current intention to do so.

73. Since there is no potential Qualified Rights Offering, General Growth 

has no obligation to notify the DIP Lenders now regarding whether or not it will elect to 

convert all or a portion of the principal amount, accrued and unpaid interest and exit fees 

under the DIP Loans to GGP common stock on emergence.  If the Board of Directors of 

General Growth approves moving forward towards a Qualified Rights Offering in the future, 

and also determines to convert all or a portion of the outstanding amounts under the DIP 

Loans to GGP common stock in conjunction with emergence, the Company will return to 

the Court to secure the necessary approvals.  Prior to the entry of an order approving a 

Qualified Backstop Party for any such Qualified Rights Offering, the Company will provide 

the requisite notice to the DIP Lenders if it elects to convert the existing debt obligations to

GGP common stock.   While the DIP Lenders may desire to know today whether or not all 

or any portion of the amounts owed under the DIP Credit Agreement will be converted to 

equity, they cannot mischaracterize the formidable array of options the Company has 

negotiated in the Revised Investment Agreements as a decision to move down a path 

towards a Qualified Rights Offering.
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IX.

THE BROOKFIELD INDEMNIFICATION 
IS APPROPRIATE AND CUSTOMARY

74. As is explained more fully in the Motion, in addition to providing the 

nine-month and backstop commitments noted above, Brookfield has agreed to provide 

General Growth with assistance in raising approximately $1.5 billion of exit financing.  In 

exchange for this, General Growth has agreed to indemnify Brookfield for any liability or 

expenses it may incur in its capacity assisting General Growth to procure financing – a 

postpetition claim that, by its nature, is afforded administrative priority under section 503(b) 

the Bankruptcy Code.  There is nothing particularly unusual about this agreement.  Yet, the 

Creditors’ Committee attempts to transform this commonplace agreement into something 

extraordinary.

75. First, the Creditors’ Committee asks this Court to disregard basic 

bankruptcy law and to refrain from determining that a prospective postpetition claim, 

stemming from a postpetition agreement executed by a debtor in possession will constitute

an administrative expense claim if and when it is asserted.  But the Bankruptcy Code is 

clear – expenses incurred in preserving the debtor’s estate constitute administrative 

expenses.  See 11 U.S.C. § 503(b)(1)(A) (noting that there shall be allowed as administrative 

expenses . . . “the actual, necessary costs and expenses of preserving the estate”).  

76. The cases cited by the Creditors’ Committee, In re Visi-Trak, Inc. and

In re New York Trap Rock Corp. do not prove otherwise and, in fact, actually show that 

administrative expense priority is warranted here.  In In re New York Trap Rock Corp., the 

court expressly stated, “[g]enerally, a claim for an administrative expense status will qualify 
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under 11 U.S.C. § 503 if the right to payment arose from a post-petition transaction with the 

debtor estate rather than from a prepetition transaction with the debtor, and the conduct 

giving rise to the payment was beneficial to the estate of the debtor.”  137 B.R. 568, 573 

(Bankr. S.D.N.Y. 1992); see also In re Visi-Trak, Inc., 266 B.R. 372, 375 (Bankr. N.D. Ohio 

2001).  Indeed, courts denying administrative priority for indemnity claims have done so 

where they determined that the indemnity claim arose from a prepetition transaction or 

agreement with the debtor.  See, e.g., id. at 375; In re Heck’s Prop., Inc., 151 B.R. 739, 766, 

768 (Bankr. S.D. W. Va. 1992) (“Numerous courts have denied administrative expense 

priority under § 503(b)(1)(A) to corporate officials seeking indemnification under the 

provisions of corporate by-laws when it is determined that the acts or services which gave 

rise to the claims occurred before rather than after the filing of the petition for relief in 

bankruptcy . . . Inasmuch as the claim against the officers and directors of Heck's related 

solely to post-petition conduct and services, the bankruptcy judge properly concluded that 

the officers and directors were entitled to indemnification . . . and could be afforded 

administrative cost priority under § 503(b)(1)(A).”) (emphasis added).  Here, the prospective 

postpetition indemnification claims arise from a postpetition agreement.  Contrary to the 

cases the Creditors’ Committee cited, there is simply no gray area here.

77. Second, the Creditors’ Committee implies, without any support, that 

the prospective nature of Brookfield’s indemnification claims, if any, should preclude them 

from receiving administrative expense priority.  This argument has no basis in law.  This 

court is empowered to determine that such claims, if and when they arise, will constitute 

administrative expense claims.  See, e.g., In re Enron, 2002 WL 32150521, at *2 (Bankr. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS503&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS503&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b16000077793
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS503&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b16000077793
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S.D.N.Y. May 8, 2002) (providing that certain potential “postpetition indemnification claims 

shall be entitled to administrative expense priority under sections 503( b) and 507 of the 

Bankruptcy Code”). 

78. The Creditors’ Committee next questions the need for Brookfield’s 

assistance in capital raising activities, citing General Growth’s description of its need for 

such services as “ambiguous,” and questions whether indemnities for such capital raising 

activities are truly commonplace.  Creditors’ Committee’s Objection ¶ 35.  The Creditors’ 

Committee, however, is well aware of General Growth’s potential need for assistance in 

obtaining additional exit financing.  Uniquely positioned, Brookfield has access to financing 

that, at this juncture, may be foreclosed to General Growth by its traditional lending sources.  

In General Growth’s business judgment, agreeing to provide the indemnity at issue is 

necessary to secure Brookfield’s assistance in this capacity.  

79. Further, although the Creditors’ Committee questions whether 

indemnifying parties for their assistance in capital raising activities is commonplace, they 

acknowledge that such indemnities are already in place in the chapter 11 cases for General 

Growth’s financial advisors – Miller Buckfire & Co, LLC and UBS Securities LLC.  In this 

perhaps limited vein, these cases are not atypical of any others.  Indemnifying parties 

involved in the exit financing process is widely accepted.  See, e.g., In re RCN Corp., Case 

No. 04-13638 (RDD) (Bankr. S.D.N.Y. June 22, 2004) [Docket No. 67] (ratifying debtors’ 

execution of, and authorizing debtors to perform obligations under, commitment letter and 

granting administrative priority status to related fees and expenses); In re Pilgrim’s Pride 

Corp., Case No. 08-45664 (DML) (Bankr. N.D. Tex. Aug. 11, 2009) [Docket No. 3139]

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS503&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS503&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS503&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS503&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS503&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=11USCAS507&FindType=L
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(authorizing the debtors to provide indemnification to certain parties in connection with exit 

financing); In re Spectrum Jungle Labs Corp., Case No. 09-50455 (RBK) (Bankr. W.D. 

Tex. June 15, 2009) [Docket No. 887] (authorizing debtor’s decision to enter into 

commitment letter and fee letter and approving indemnification provisions and payment of 

related fees and expenses associated therewith); In re USG Corp., Case No. 01-2094 (JKF) 

(Bankr. D. Del. June 7, 2006) [Docket No. 11586] (authorizing debtors to incur and perform 

obligations under and accept terms of commitment letter).  

80. The indemnity General Growth proposes is customary in similar 

transactions.  Moreover, it is necessary to secure Brookfield’s assistance in obtaining $1.5 

billion of needed exit financing.  This additional $1.5 billion in capital will further General 

Growth’s ability to satisfy its unsecured creditors’ claims in cash, something the Creditors’ 

Committee has expressly requested.  Consequently, it is unclear why the Creditors’ 

Committee is challenging General Growth’s issuance of the indemnity and the related 

administrative expense priority claim.  Ultimately, however, for the reasons stated above, 

the Creditors’ Committee’s challenges are unfounded and should be overruled.

X.

CONCLUSION

81. For the foregoing reasons, the Objections should be overruled, and the 

Debtors submit that there is ample support for the requested relief to approve the Bidding 

Procedures, authorize entry into the Revised Investment Agreements to the extent noted in 

the Motion, approve the issuance of the Warrants, and grant related relief.
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WHEREFORE the Debtors respectfully request that the Court grant the relief 

requested in the Motion, overrule and deny the Objections, and grant such other and further 

relief as it deems just and proper.

Dated:  May 3, 2010
New York, New York

 /s/ Marcia L. Goldstein
Marcia L. Goldstein
Gary T. Holtzer
Adam P. Strochak
WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue
New York, New York 10153
Telephone:  (212) 310-8000
Facsimile:   (212) 310-8007

and

Stephen A. Youngman (admitted pro hac vice)
WEIL, GOTSHAL & MANGES LLP
200 Crescent Court, Suite 300
Dallas, Texas  75201
Telephone:  (214) 746-7700
Facsimile:   (214) 746-7777

and
Sylvia A. Mayer (admitted pro hac vice)
Melanie Gray, (admitted pro hac vice)
WEIL, GOTSHAL & MANGES LLP
700 Louisiana Street, Suite 1600
Houston, Texas  77002
Telephone:  (713) 546-5000
Facsimile:   (713) 224-9511

Attorneys for Debtors 
and Debtors in Possession

and
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James H.M. Sprayregen, P.C
Anup Sathy, P.C. (admitted pro hac vice)
KIRKLAND & ELLIS LLP
300 North LaSalle
Chicago, Illinois 60654
Telephone:  (312) 862-2000
Facsimile:   (312) 862-2200

Co-Attorneys for Certain Subsidiary 
Debtors and Debtors in Possession
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EXHIBIT A
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EXHIBIT B
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EXHIBIT C










































